
Navigating the Clean Water Act:

A Map to the Waters of the United States



Where Do We Draw the Lines?
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What did the 1972 amendments accomplish?

• Established the basic structure for regulating pollutant discharges 

into the Waters of the United States.

• Gave EPA the authority to implement pollution control programs 

such as setting wastewater standards for industry.

• Maintained existing requirements to set water quality standards for 

all contaminants in surface waters.

• Made it unlawful for any person to discharge any pollutant from a 

point source into navigable waters, unless a permit was obtained 

under its provisions.

• Funded the construction of sewage treatment plants under the 

construction grants program.

• Recognized the need for planning to address the critical problems 

posed by nonpoint source pollution..

Source: USEPA (https://www.epa.gov/laws-regulations/history-clean-water-act)
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“In 1988, Michigan real estate investor John Rapanos optioned 175 acres of 

land to a developer who wanted to build a shopping mall. Rapanos began 

clearing the land, filling 22 acres of wetlands. His lawyer filed the requisite 

paperwork with the Michigan Department of Natural Resources but not with 

the U.S. Army Corps of Engineers.”

Photo: Tom Pidgeon, New York Times. 

Excerpt by Steve Zwick from “Waters Of The United States Part Two: Wetlands In The Clean Water Act”, Ecosystem Marketplace: 
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In 1993, a real estate group headed by June and Keith Carabell decided to 

build a 130-unit condominium complex on a wetland area alongside a 

ditch… that emptied into a drain… which emptied into a creek… which 

flowed into Lake St. Clair in Michigan.

In 2005, the Supreme Court 

agreed to review the Rapanos

and Carabell together to answer 

the question of whether the term 

“navigable waters” only included 

wetlands that 

are directly connected to 

“traditionally navigable” 

waterways.
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“Does it make sense to say that any wetland that abuts a 

traditionally navigable water is covered [by the Clean Water 

Act], but a tributary that leads right into a traditionally navigable 

water is not necessarily covered?” – Justice Samuel Alito

“When the Corps seeks to regulate wetlands adjacent to 

navigable-in-fact waters, it may rely on adjacency to establish 

its jurisdiction. Absent more specific regulations, however, the 

Corps must establish a significant nexus on a case-by-case 

basis when it seeks to regulate wetlands based on adjacency to 

non-navigable tributaries.”– Justice Anthony Kennedy

“The use of the definite article (‘the’) and the plural number (‘waters’) show 

plainly that the Clean Water Act does not refer to water in general… the 

waters of the United States’ include only relatively permanent, standing or 

flowing bodies of water. None of these terms encompasses transitory puddles 

or ephemeral flows of water.”– Justice Antonin Scalia
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The Rapanos Ruling



What followed were lawsuits and confusion:

“I write this opinion to explain why I will direct the Clerk to reassign this case to another judge for trial. At 

least one of the reasons is that I am so perplexed by the way the law applicable to this case has 

developed that it would be inappropriate for me to try it again.” – Judge Robert B. Propst, United States 

District Court for the Northern District Of Alabama in United States of America v. Charles Berry Robinson
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• “Navigable Waters (NW)”

• “Traditionally Navigable Waters (TNW)”

• “Relatively Permanent Waters (RPW)”

• “Significant Nexus” – connection to a 

RPW, TNW, and/or NW
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Clean Water Rule: 
Definition of “Waters of the United States”

• Published on June 29, 2015 after 4 years 

of development and over 1 million public 

comments.

• Defines more clearly the tributaries and 

adjacent waters that are under federal 

jurisdiction and explains how they are 

covered.

• Carries over existing exclusions from the 

Clean Water Act, including agricultural 

exemptions.

• Reduces categories of waters which are 

subject to case-by-case analysis.

• Protects U.S. "regional water treasures“.

• Does not regulate puddles, farm ponds 

and irrigation ditches built on dry land, or 

wet spots in your back yard.
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• Within hours of the new rule’s posting on the Federal Register, the 

Attorneys General for 13 states filed suit against the EPA and USACE in 

what would become State of North Dakota v. EPA in the U.S. District 

Court, District of North Dakota. The Court issued a preliminary 

injunction on implementing the Clean Water Rule.

• Over 2 dozen other lawsuits ensued, with over 50 litigants, all of which 

were consolidated in the U.S. 6th Circuit Court of Appeals. On October 

9, 2015 the Court issued a nationwide stay against the rule. 

• Before that case could be heard, a lawsuit was filed by the National 

Association of Manufacturers (NAM) in the U.S. Supreme Court that 

questioned whether the federal appeals courts have jurisdiction under 

the CWA to issue a stay or determine the validity of the WOTUS rule.

• The 2008 EPA and USACE guidance stays in effect while the cases are 

litigated.
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The Fallout



E.O. 13778, February 28, 2017: Presidential Executive Order on 

Restoring the Rule of Law, Federalism, and Economic Growth by 

Reviewing the "Waters of the United States“ Rule

To minimize “regulatory uncertainty” the order directs EPA and 

USACE to “rescind or revise” the Clean Water Rule, and base 

future rulemaking on the 2006 Scalia opinion in Rapanos.
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• EPA and the Corps begin a two-step process to repeal 

the WOTUS Rule and write a new regulation based on 

the Scalia opinion in Rapanos. 

• On January 22, 2018 the U.S. Supreme Court issues a 

unanimous ruling in favor of the National Association 

of Manufacturers, affirming that challenges to the 

WOTUS Rule must be first heard in federal district 

courts. The nationwide stay previously issued by the 

U.S. 6th Circuit Court of Appeals becomes invalid on 

February 28, opening the floodgates for litigation.

• In light of the questionable legal plausibility of a repeal 

and with the clock ticking for district court rulings, the 

administration issues a new Rule on February 6, 2018 

that delays the “applicability date” of the WOTUS Rule 

until 2020.
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• The 13 litigant states in North Dakota v. United States refile 

their lawsuit in the U.S. District of North Dakota.

• in June 2018, while reviewing Hughes v. United States, the 

Supreme Court declines to clarify how Rapanos and other split 

opinions are to be interpreted (the Marks “rule”).

• Attorneys General of 11 states and the District of 

Columbia, led by New York, immediately sue for 

implementation of the WOTUS Rule. Two other similar 

suits brought by coalitions of environmental groups, follow.
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Meanwhile… In Washington



Federal Rulemaking

• On July 27, 2017, EPA and the Corps publish their proposed rule in 

the Federal Register: “Definition of ‘Waters of the United States’-

Recodification of Pre-Existing Rules’ (82 FR 34899).

• The White House Office of Information and Regulatory Affairs 

(OIRA)begins review of the proposed rule, which presumably 

includes a new definition of Waters of the United States and 

repeals the Clean Water Rule, on June 15, 2018. The rule language 

has not been made public. OIRA reviews typically take three 

months. 

• On July 12, 2018, the administration publishes a supplemental 

notice in the Federal Register (83 FR 32227) clarifying that the 

propose of the proposed rule is to repeal the Clean Water Rule and 

restore the regulatory text that existed prior to the Rule, as informed 

by guidance in effect at that time (2007 and 2008 guidance). Open 

for public comment until August 13, 2018.



Related But Extremely Relevant

• EPA proposed rule “Increasing Consistency and Transparency in 

Considering Costs and Benefits in the Rulemaking Process” (83 FR 

31098). Creates a substantial change in the way EPA performs cost 

benefit analysis when making regulatory decision, especially in 

regard to ecosystem services and benefits. Comment period 

extended to until August 13, 2018.

• EPA proposed rule “Clean Water Act Coverage of “Discharges of 

Pollutants” via a Direct Hydrologic Connection to Surface Water” 

(83 FR 7126). Intends to determine whether pollutant discharges 

from point sources that reach jurisdictional surface waters via 

groundwater or other subsurface flow that has a direct hydrologic 

connection to the jurisdictional surface water may be subject to 

CWA regulation. Extremely important in the areas of groundwater 

injection wells (Ninth Circuit, Hawaii Wildlife Fund. v. County of 

Maui) and animal feeding operations.
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“His leaving will doubtless have a major 

bearing on the outcome of the litigation” 

over the Waters of the United States rule 

– Pat Parenteau, Vermont Law School
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Litigation to Watch -

Opposing the 2015 Clean Water Rule
• North Dakota v. United States EPA (U.S. District Court for the District of North 

Dakota, Docket No. 3:15-cv-59).

• The “original” WOTUS Rule lawsuit brought by 13 states recommenced in 

March 2018, following the Supreme Court Decision in NAM. 

• Georgia v. Pruitt (U.S. District Court for the Southern District of Georgia Case No. 

2:15-cv-79).

• The court granted a motion for preliminary injunction in June 2018.

• The injunction prevents the Rule from taking effect in Georgia, Alabama, 

Florida, Indiana, Kansas, North Carolina, South Carolina, Utah, West Virginia, 

Wisconsin, and Kentucky. 

• A possible “safety valve” for opponents of the Rule should the Applicability Date 

Rule be struck down in other courts.

• American Farm Bureau Federation v. United States EPA (U.S. District Court for the 

Southern District of Texas, Docket No. 3:15-cv-162).

• Plaintiffs filed for a nationwide stay against implementation of the Clean Water 

Rule in February 2018, which is currently under advisement.

• Texas v. United States EPA (U.S. District Court for the Southern District of Texas, 

Docket No. 3:15-cv-165).

Source: USEPA (https://www.epa.gov/laws-regulations/history-clean-water-act)



Litigation to Watch -

Supporting the 2015 Clean Water Rule Rule

• New York v. United States EPA (U.S. District Court for the Southern District of New 

York, Docket Nos. 18-CV-1030).

• Brought by the Attorneys General of ten states and the District of Columbia. 

• Society of Wetland Scientists has filed an amicus curiae brief.

• The court is currently considering a motion for summary judgement filed by the 

Plaintiffs, and has recently denied EPA’s motion to move the case to the 

Southern District of Texas.

• Natural Resources Defense Council v. United States EPA (U.S. District Court for the 

Southern District of New York, Docket Nos. 18-CV-1048).

• South Carolina Coastal Conservation League v. Pruitt (U.S. District Court for the 

District of South Carolina, Docket No. 2:18-cv-330).

• Defendant’s motion to move the case to the Southern District of Texas was 

denied in April 2018.

• Waterkeeper Alliance, Inc. v. Pruitt (U.S. District Court for the Northern District of 

California Case No. 18-cv-3521).

• Argues that the Clean Water Rule should be implemented and strengthened, 

using the Endangered Species Act as a basis.

Source: USEPA (https://www.epa.gov/laws-regulations/history-clean-water-act)



Alternatives to an Endless Cycle of Litigation

• State based solutions:

• Strengthening CWA 401 programs, including and emphasis on 

providing for funding and staffing needs.

• Laws and policy differ dramatically between states.

• Only applies to Individual 404 Permits and 5-year reissuance of 

Nationwide Permits.

• Does not address non-federally jurisdictional waters.

• Legislation – California’s proposed “State Wetland Definition and 

Procedures for Discharges of Dredged or Fill Materials to Waters of 

the State”.

• Hurdles – Statutory interpretation versus policy implementation.

• Congressional action:

• Federal legislation to define which waters and wetlands fall under 

CWA authority is certainly possible under a future Congress. This may 

be the best strategy to achieve a definitive, long-term solution. 



Summary

In the 46 years since 
the inception of the 
Clean Water Act, a 
consensus on the 

definition of “waters of 
the United States” has 

not came about, 
despite Presidential and 
Congressional actions, 

federal rulemaking, 
Supreme Court rulings, 
and literally hundreds 

of lawsuits.

Regulations for Section 
404 permitting remain 

based on the 2008 
federal guidance. In 10 
years we are no closer 
to regulatory certainty 

than we were when Joe 
Rapanos decided to 

grade and fill his field.

The rule to define 
“waters of the United 
States”, as directed by 

E.O. 13778, is expected 
to be published in the 

Federal Register in 
August. A wave of 

lawsuits will certainly 
follow.

Solutions to this issue 
will be elusive and are 

unlikely to be found 
within an seemingly 

endless cycle of 
regulation and 

litigation.



Useful Links

Association of State Wetland Managers:

https://www.aswm.org/

EPA’s Waters of the United States (WOTUS) Rulemaking:

https://www.epa.gov/wotus-rule

Summary of the Clean Water Act: – EPA 

https://www.epa.gov/laws-regulations/summary-clean-water-act

WOTUS and the Reach of CWA Jurisdiction – American Bar Association:

https://www.americanbar.org/groups/environment_energy_resources/resource

s/wotus.html

Regulatory Rollback Tracker – Harvard Environmental Law Program:

http://environment.law.harvard.edu/policy-initiative/regulatory-rollback-tracker/

The Reg Map – A guide to the U.S. Informal Rulemaking:

https://www.icf.com/resources/solutions-and-apps/reg-map

Source: USEPA (https://www.epa.gov/laws-regulations/history-clean-water-act)
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